52.237-8
(End of clause)

[64 FR 5058, Jan. 31, 1989, as amended at 54
FR 34758, Aug. 21, 1989; 62 FR 239, Jan. 2, 1997]

52.237-8 Restriction on Severance
Payments to Foreign Nationals.

As prescribed in 37.113-2(a), use the
following provision:

RESTRICTION ON SEVERANCE PAYMENTS TO
FOREIGN NATIONALS (AUG. 2003)

(a) The Federal Acquisition Regulation
(FAR), at 31.205-6(g)(6), limits the cost allow-
ability of severance payments to foreign na-
tionals employed under a service contract
performed outside the United States unless
the agency grants a waiver pursuant to FAR
37.113-1 before contract award.

(b) In making the determination con-
cerning the granting of a waiver, the agency
will determine that—

(1) The application of the severance pay
limitations to the contract would adversely
affect the continuation of a program,
project, or activity that provides significant
support services for (i) members of the
armed forces stationed or deployed outside
the United States, or (ii) employees of an ex-
ecutive agency posted outside the United
States;

(2) The Contractor has taken (or has estab-
lished plans to take) appropriate actions
within its control to minimize the amount
and number of incidents of the payment of
severance pay to employees under the con-
tract who are foreign nationals; and

(3) The payment of severance pay is nec-
essary in order to comply with a law that is
generally applicable to a significant number
of businesses in the country in which the for-
eign national receiving the payment per-
formed services under the contract, or is nec-
essary to comply with a collective bar-
gaining agreement.

(End of provision)

[60 FR 42661, Aug. 16, 1995, as amended at 68
FR 43867, July 24, 2003]

52.237-9 Waiver of Limitation on Sev-
erance Payments to Foreign Nation-
als.

As prescribed in 37.113-2(b), use the
following clause:

WAIVER OF LIMITATION ON SEVERANCE
PAYMENTS TO FOREIGN NATIONALS (AUG. 2003)

(a) Pursuant to 10 U.S.C. 2324(e)(3)(A) or 41
U.S.C. 256(e)(2)(A), as applicable, the cost al-
lowability limitations in FAR 31.205-6(g)(6)
are waived.
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(b) This clause may be incorporated into
subcontracts issued under this contract, if
approved by the Contracting Officer.

(End of clause)

[60 FR 42662, Aug. 16, 1995, as amended at 68
FR 43867, July 24, 2003]

52.237-10 Identification of Uncompen-
sated Overtime.

As prescribed in 37.115-3, insert the
following provision:

IDENTIFICATION OF UNCOMPENSATED OVERTIME
(OCT 1997)

(a) Definitions. As used in this provision—

Uncompensated overtime means the hours
worked without additional compensation in
excess of an average of 40 hours per week by
direct charge employees who are exempt
from the Fair Labor Standards Act. Com-
pensated personal absences such as holidays,
vacations, and sick leave shall be included in
the normal work week for purposes of com-
puting uncompensated overtime hours.

Uncompensated overtime rate is the rate that
results from multiplying the hourly rate for
a 40-hour work week by 40, and then dividing
by the proposed hours per week. For exam-
ple, 45 hours proposed on a 40-hour work
week basis at $20 per hour would be con-
verted to an uncompensated overtime rate of
$17.78 per hour ($20.00 x 40 divided by 45 =
$17.78).

(b) For any proposed hours against which
an uncompensated overtime rate is applied,
the offeror shall identify in its proposal the
hours in excess of an average of 40 hours per
week, by labor category at the same level of
detail as compensated hours, and the uncom-
pensated overtime rate per hour, whether at
the prime or subcontract level. This includes
uncompensated overtime hours that are in
indirect cost pools for personnel whose reg-
ular hours are normally charged direct.

(c) The offeror’s accounting practices used
to estimate uncompensated overtime must
be consistent with its cost accounting prac-
tices used to accumulate and report uncom-
pensated overtime hours.

(d) Proposals that include unrealistically
low labor rates, or that do not otherwise
demonstrate cost realism, will be considered
in a risk assessment and will be evaluated
for award in accordance with that assess-
ment.

(e) The offeror shall include a copy of its
policy addressing uncompensated overtime
with its proposal.

(End of provision)

[62 FR 44816, Aug. 22, 1997]
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